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THE MENTAL HEALTH (SCOTLAND) ACT, 1960 
LOCAL AUTHORITY SERVICES 

Explanatory Notes on Part II of the Act 

In terms of The Mental Health (Scotland) Act, 1960 (Appointed Day No. 2) 
Order, 1961, Part II of the Mental Health (Scotland) Act, 1960 and certain 
related provisions of the Act will come into operation on 16th May, 1961. This 
commentary on the provisions of Part II of the Act is intended primarily for the 
information and guidance of local authorities. Points on which specific action 
by local authorities is required have been dealt with in separate circulars. 

Pages 4 to 11, dealing with sections 7 and 12 to 14 of the Act, and pages 
14 and 15 dealing with section 10, concern in particular local health authorities. 
Pages 11 to 13, on section 8, are of partictilar interest to welfare authorities; 
pages 13 to 15, on sections 9 and 10, concern children authorities; and pages 15 
to 17, on section 11 and the First Schedule, concern education authorities. 
Tliis Part of the Act is framed, however, to encourage the best use of aU the 
powers of local authorities to promote the well-being of mentally disordered 
persons, and it is hoped, therefore, that the whole of the commentary will be of 
general interest to all local authorities. 



COMMUNITY CARE 

Part II of the Act deals with the functions of local health authorities, welfare 
authorities, children authorities and education authorities in relation to mental 
disorder. 

The Act is based on the main features of the existing Scottish le^slation, on 
the Report of the Royal Commission which was appointed to consider the law 
relating to mental illness and mental deficiency in England and Wales (Cmnd. 
169), and on the two Reports of the Committee of the Scottish Health Services 
Council (the Dunlop Committee) which considered the application to Scotland 
of the major recommendations of the Royal Commission. One of the general 
principles which the Royal Commission laid down for the future was that there 
should be an increasing emphasis on care in the community, rather than insti- 
tutional care, for aU those suffering from mental illness or mental deficiency who 
are not in such need of the special facilities which the hospital service offers 
that 'it is desirable that they should be treated as in-patients. The Dunlop 
Committee supported this general principle : they expressed their anxiety that 
everything possible should be done to enable the mentally disordered person to 
enter into the life of the community as far as his disability would allow. Both 
the Royal Commission and the Dunlop Committee recognised that this would 
require considerable expansion of existing local authority mental health services 
and the creation of some new services. 

Despite this increased emphasis on care in the community, Part II of the Act 
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new Act and to remove certain existing statutory restrictions m order to ^ve 
local authorities freedom to provide services for the inentally disordered under 
Lalth welfare, education or children powers as may be most convenient. 



“MENTAL DISORDER” 

Throughout Part II, the term “ mental disorder ” is used in describing those 
persons for whom local authorities may provide services. This term is defined 
S section 6 of the Act, which will come into operation at the same tune as 
Part II as meaning mental illness or mental deficiency however caused or 
manifested Neithef form of mental disorder, mental illness or mental 
is defined in the Act ; each is accordingly used in its generally accepted sense, 

and. not with b. spccia,! statutory meaiiiiig. 

The general term mental disorder, and the two forms mental lUness and 
mental ^deficiency, cover a wide range of mental conditions whmh me not 
necessarily of a nature or degree to warrant compulsory action, but which call 
for the asLtance of local authority services. It is not necessa^ m 

need of services to be set apart by being formally certified as mentally ifi 
or mentally defective before they can receive help. It is a 
legislation applicable in the local authority sphere as well as in that ot the 
hSpital, tiaf treatment and other services must be available without formality 
to any one who needs them and is not unwilling to receive them. 



LOCAL HEALTH AUTHORITY SERVICES 
Section 7 of the new Act 

Section 27 of the National Health Service (Scotland) Act, 1947 P™vid^ tlmt 
local health authorities may, with the approval of the Secretary of State and 
to such extent as the Secretary of State may direct shall, make arrangements for 
the prevention of illness and the care and aftercare of persons suffering from 
illness (“ Illness ”, as used in the 1947 Act, includes mental disorder m 
terms of the amendments made by the Fourth Schedule to the Ac* : *ese 
amendments will come into operation at the same time as ’ 

of the new Act writes out in greater detail the purposes for which ocal health 
authorities may make such arrangements under section 27 in respect of persons 
who are or have been suffering from mental disorder. Some of the f'tPct’t'ns 
described in section 7 were already implicit in the general wording of section 27 
of the 1947 Act but are now specified in detail. Others renew, with modifications, 
functions in the Mental Deficiency and Lunacy (Scotland) Acts which are to ^ 
repealed (for example, functions in respect of the ascertainment of mental 
deficiency). The section also brings within local health authorities powers 



Printed image digitised by the University of Southampton Library Digitisation Unit 



under section 27 their functions under Part IV of the Act (which is not yet m 
operation) in respect of persons who are admitted compulsorily to hospital or 

^The section does not impose duties directly on local health authorities. 
Section 27 of the 1947 Act provides, however, that the powers of local authon- 
ties under that section shall become duties to such extent as the Secretary o 
State may direct. In D.H.S. Circular 75/1960, dated 20th October, 1960 the 
Secretary of State directed that arrangements shall be made by every local health 
authority for the purpose of the prevention of mental disorder and the care Md 
aftercare of persons who are or have been suffering from mental disorder. The 
provision of mental health services is therefore now a statutory duty of local 
health authorities, and advice on the development of these services has ee 
issued to them in the form of the Report of the Standing Advisory Committee 
on Local Authority Services of the Scottish Health Services Council. 

Local health authorities are required by section 21 of the 1947 Act to submt 
to the Secretary of State their proposals for canying out their 
section 27, and must then carry out their duties in accordance these 
proposals when approved. The Secretary of State accordingly has 
focal health authorities, in D.H.S. Circular No. 38/1961, to submit 
their proposals for their mental health services. The circular also gives advice 
supplementary to that in the Standing Advisory Committee s Report, on the 

UnSf°para^apr l^frlL Third Schedule to the new Act, dealing with 
transitional provisions, which is also to come into operation at 
as Part II, local health authorities must continue to carry Icf until 

accordance with any proposals in force at the commencement of the Act until 
those proposals are modified by further proposals. 

Subsection (I) of section 7 of the new Act specifies various services to be 
indued in the arrangements which local authorities are required t^^e 'into 
section 27 of the 1947 Act for persons who are or 

mental disorder. These are by no means the only mental health services to 
be provided by local health authorities. As explained below subsection 
makef it plain that nothing in this section is to prejudice the generality of 
section 27 of the 1947 Act. In particular, local health authorities duties now 
Se the prevention of mental disorder as well as the care and aftercare of 
mentally disordered people. Paragraphs 60, 61 and 81 of the Report of 
Standing Advisory Committee discuss the prevention of mental illness and stre 
the importance of education in sound mental health principles. 



Residential accommodation 

Section 7 (1) (a) gives local health authorities explicit power to Pjovide, 
equip and maintain residential accommodation and to provide care 
riidmts The various types of residential accommodation for the mentaUy 
dirortoed for which there may be a need in any particular area are described 
fn toafl in paragraphs 40 to 48 and 63 to 69 of the Report of the Standing 
Advisory Committee. ' 

.Mental Health Setviees of Local Heal* Xuthotitiee : Report b.v the Standms Advisory Committee op Local 

Authority Services. H.M.S.O. price Is. 9d. (by post 2s- .) 
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Instead of providing hostels themselves, local health authorities may also 
arrange with a voluntary organisation for the provision of residential accommo- 
dation and may contribute to the funds of that organisation. They may also 
combine with other local health authorities to provide residential accommo- 
dation. This applies also to the other services (training and occupation, under 
section 12 of the Act, for example) which local health authorities have a duty 
to provide. 

Mental Health Officers 

Paragraph (b) of section 7 (1) refers to the appointment by the local health 
authority of officers to act as mental health officers under the following pro- 
visions of the Act. Once the remainder of the Act is in operation, the mental 
health officer will have functions under Parts IV and V with respect to patients 
admitted compulsorily to hospital or guardianship. Under section 50 it will be 
the duty of the mental health officer to make an application for admission to 
hospital or a guardianship application in respect of a patient if the circum- 
stances make this necessary. The mental health officer thus corresponds to the 
“ authorised officer ” under the present legislation and continues that officer’s 
long established function of setting in motion the procedure for compulsory 
admission to hospital or reception into guardianship, where this is necessary and 
the patient’s relatives are unable or rmwiUing to take action. It is expected that 
local authorities will appoint as “ mental health officers ”, officers carrying out 
other duties in the sphere of mental health; but their statutory duties as 
“ mental health officers ” within the meaning of the new Act are confined to 
the compulsory procedures. 

Guardianship 

Paragraph (c) refers to local health authorities’ functions in respect of persons 
under guardianship. Local health authorities have, of course, long had .duties 
and powers in relation to mental defectives placed under guardianship; the 
new legislation continues to make provision for admission to formal guardian- 
ship under the supervision of local health authorities, and applies these pro- 
visions to persons suffering from mental illness as well as to those suffering from 
mental deficiency. When the remainder of the Act comes into operation, local 
health authorities will have duties of visitation and supervision in respect of 
mentally ill and mentally defective patients under guardianship broadly similar 
to their present duties in respect of mentally defective patients under guardian- 
ship. Section 33 of the Act empowers the Secretary of State to make regulations 
governing the powers and duties of persons acting as guardians, and the duties 
of the local health authority concerned. Under section 25 of the Act the local 
health authority may themselves act as guardians or the guardian may be a 
person chosen by them or approved by them. 

Although the existing statutory provisions dealing with the guardianship of 
mental defectives will not be repealed until the remainder of the new Act comes 
into operation, the repeal of section 26 of the Mental Deficiency and Lunacy 
(Scotland) Act, 1913, will take effect when Part II comes into operation: ; The 
effect of this repeal will be that local authorities will no longer be responsible 
for making maintenance payments in respect of mental defectives under 
guardianship. The National Assistance Board will make maintenance payments 
where appropriate in future. . , 
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Other services 

Paragraph (ji) refers to the provision of any ancillary or supplementary 
services. This can cover a very wide variety of services, ranging from social 
work for the mentally disordered to the provision of medical and dental services 
for mentally disordered children who are not able to attend school. 

Ascertainment 

Paragraph (e) refers to the ascertainment of mental deficiency in any person 
not of school age. The local health authority’s duty includes children of pre- 
school age, but excludes children of school age because the education authority 
have a duty, under section 54 of the Education (Scotland) Act, 1946, to ascertain 
chfidren of school age who need special educational treatment or whose dis- 
ability of mind is such that they are unsuitable for education or training in a 
special school. 

Hitherto the local health authority’s duty of ascertainment has been confined 
to defectives in respect of whom compulsory action is necessary- In future, 
their responsibility will be wider, and they will be concerned rather to discover 
all those persons in their area who by reason of mental deficiency may be in 
need of and capable of benefiting from the services which they have to offer. 
This process is discussed in paragraphs 1 6 to 22 of the Report of the Standing 
Advisory Committee on Local Authority Services. But while ascertainment is 
necessary in order to discover those for whom services must be provided, it 
should not be a formal process. 

Informal supervision 

Paragraph (/) gives local health authorities a specific duty to provide informal 
supervision for mental defectives in the community who are not subject to 
compulsory powers. Part IV of the Act makes it plain that before a patient 
can be received into formal guardianship it must be “ necessary in the interests 
of the health or safety of the patient or for the protection of other persons that 
the patient should be so received ” (section 25 (4) (c)) ; that is, those putting 
into action the compulsory procedures must be satisfied that there is no other 
satisfactory way of dealing with the patient in the community. Once the 
remainder of the Act is in operation, therefore, it will not be possible to place a 
patient under statutory guardianship if he and those looking after him are 
willing to receive informal supervision and if such supervision is sufficient to 
ensure that he receives the care and treatment that he needs. Paragraphs 12 to 
15 of the Report of the Standing Advisory Committee discuss guardianship and 
informal supervision. 

Pocket money 

Subsection {2) of section 7 enables local health authorities to pay pocket 
money to mentally disordered children under 16 who are resident in accommo- 
dation which they have provided. This specific provision is necessary because 
the care and aftercare services provided under section 27 of the 1947 Act may 
not include the payment of money, except in the form of remuneration for work. 
The power to pay pocket money only applies, however, where it appears to the 
local health authority that the child would otherwise receive none ; it would not 
therefore apply if the child’s parents or relatives were providing him with pocket 
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money or if the child was in care under the Children Act and receiving pocket 
money from a local authority as children authority. 

The payment of pocket money and other allowances, where necessary, to 
adult residents in local health auiority hostels will be the responsibility of the 
National Assistance Board. 

Subsection (3) makes it plain that nothing in section 7 is to prejudice the 
generality of section 27 of the 1947 Act. As already explained, local authorities 
are already empowered under section 27 as it stands to carry out many of the 
functions set out in section 7 ; the functions are set out in greater detail either 
for the avoidance of doubt or to emphasise their importance. 

Section 12 — Training and Occupation of Mental Defectives 

Section 12 of the new Act replaces section 51 of the National Health Service 
(Scotland) Act, 1947. It makes no change in the scope of the present duties of 
local health authorities and education authorities with regard to the training 
and occupation of mentally handicapped children and adult mental defectives. 

Subsection (i) places on local health authorities a duty to provide training and 
occupation for (o) children whose mental disability is such that the education 
authority regard them as unsuitable for education or training in a special school 
and (6) mental defectives over the age of 16. Their duty ends, however, if the 
report in respect of the child is cancelled or if the child or person is admitted to 
hospital. 

The subsection makes no change in education authorities’ responsibility for 
the provision of junior occupation centres, which are technically special schools, 
for children who are “ ineducable ” but “ trainable ” in educational terms. The 
local health authority’s duty is limited to those children who are regarded by 
the education authority as unsuitable for training in one of their occupation 
centres. This means that the numbers for whom local health authorities are 
responsible will be small in any one area : paragraphs 28 to 34 of the Report of 
the Standing Advisory Committee on Local Authority Services discuss possible 
ways of overcoming this difficulty. 

The subsection also makes it plain that, althougli the primary responsibility 
for the provision of centres for adult mental defectives of all degrees of handicap 
rests with local health authorities, education authorities may, if they wish, also 
provide training and occupation for adults, as some have already done under 
further education powers. The duty imposed on local health authorities is not 
necessarily a duty to provide training and occupation themselves. They may 
instead agree with the education authority that the education authority will use 
their further education powers to provide senior occupation centres. If how- 
ever the education authority decide not to use their further education 
powers in this way, the duty to provide senior occupation centres clearly rests 
on the local health authority. 

Subsection (2) ensures that, although the duty to provide training and 
occupation is now contained in a provision in the new Act instead of in the 
National Health Service (Scotland) Act, 1947, section 21 of the 1947 Act still 
applies. This section requires local health authorities to submit proposals for 
carrying out their duties to the Secretary of State and thereafter to carry out 
their duties in accordance with the approved proposals. Accordingly, the 
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Secretary of State’s request to local health authorities to submit their proposals 
(D-H.S. Circular No. 38/1961, referred to above) covered arrangements to be 
made for training and occupation as well as for other mental health services. 
Paragraphs 26 to 39 of the Report of the Standing Advisory Committee on 
Local Authority Services contain their recommendations as to the form these 
arrangements should take. 

Subsection (J) places a duty on local health authorities to provide transport 
where they think it necessary to enable persons to receive occupation and 
training. This applies whether the occupation and training is being provided 
directly by the local health authority, or by arrangements with voluntary 
organisations, other departments of the local authority or other health, welfare 
or education authorities. This enables local health authorities not only to 
provide special transport where appropriate for children and adults attending 
occupation centres, but also, where special transport is not provided, to refund 
travelling expenses in appropriate cases. 

Subsection (4) re-enacts the provision at present contained in subsection (3) 
of section 51 of the National Health Service (Scotland) Act, 1947 : this section 
of the 1947 Act is repealed by subsection (J). It enables a local health authority 
to make financial contributions to the funds of a voluntary organisation where 
they have made arrangements with that organisation for the provision of 
training and occupation or other services in terms of this section. 



Subsection (6) preserves the existing position by bringing expenditure 
incurred by a local authority under this section within the “ relevant expendi- 
ture ” taken into account for the purpose of calculating the amount of general 
grant to local authorities under paragraph 2 of the First Schedule to the Local 
Government and Miscellaneous Financial Provisions (Scotland) Act, 1958. 



Enforcement of attendance at training and occupation 

CENTRES 

Section 13 gives the local health authority a new power to require the 
attendance at an occupation centre of children under 16 who have been reported 
to them by the education authority under section 56 of the Education (Scotland) 
Act, 1946, as unsuitable for education or training in a special school. The 
provisions apply whether the centre is provided by the local health authority 
themselves or by arrangement with a voluntary organisation or another local 
health authority. They also enable the local health authority, if necessary, to 
require attendance at a residential centre, once such centres have been estab- 
lished, perhaps to serve areas of scattered population where they may provide 
an alternative to admission to hospital for children not within travelling 
distance of a day centre. It is expected that these compulsory provisions will 
be used sparingly, but in some cases they may be a means of ensuring that 
parents allow these children to receive training suitable for their needs when 
this is offered by the local health authority, without proceeding to the more 
serious step of placing the child under guardianship or admitting him to 
hospital compulsorily under Part IV of the Act. 

9 
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Subsection (i) of section 13 Attend tte rantre, either by day 

notice. 



S«feccr™ (2) requires that the local health an^ 

under subsection (1), must wmiMreceive at the centre and that there 

training comparable to j^4 for his failure to receive such 

is no reasonable cause in terms o appeal to the Secretary 

by day. 



Subsection (3) makes it an offence to fail to “-P>y " ^^^^d 

^otc^San" a t ^^0946 "" 

under section 38 (1) of the Education (Scotland) Act. 1946. 



Subsection (4) provides that for the 

y~SS£-?=3:=;s~^ 

““SeC ^guardian and any person who is liable to maintain 

or has the actual custody of a child. 



Section 14 sets out grounds on which a parent may claim that he has not been 
guilty LllXaXoritrmust be satisfied 

?hTthert;sVo^:rna^^^^^^^^^^ in terms of this section before giving a notice 
requiring the attendance of a child at an occupation centr . 



mmh « •/ « “™ •'”i)?i,Tni»orZScS 

non-compUance with a school attendance order. 



from the centre and the local health authority have not made suitable arrange 

ments for his transport or for residence at the centre. - > 
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Paragraph (c) provides for the child who has no fixed abode and whose 
parent is engaged in a trade which requires him to travel and the child has 
attended as regularly as the nature of the trade pemuts. 

Paragraph (d) provides that it is to he a defence if there are any other circum- 
stances which afford a reasonable excuse. This would, for example, cover 
absence for reasons of religious observance. 



SERVICES UNDER THE NATIONAL ASSISTANCE 
ACT, 1948 
Section 8 of the new Act 

The object of section 8 is to amend sections 21 and 29 of the National 
Assistance Act, 1948, so that local authorities may provide services for mentally 
disordered persons under those sections, notwithstanding that local health 
authorities also have a duty under the National Health Service (Scotland) Act, 
1947 to provide similar services. Local authorities will not he required, 
however, to duplicate services by making provision under each of the two Acts. 



Residential Accommodation 

Section 21 of the National Assistance Act imposes a duty on local authorities 
to provide residential accommodation for persons who, because of old age. 
Infirmity, or Other rcasons, are in need of care and attention which is not other- 
wise available to them. Subsection (8) of that section however precludes local 
authorities from making any provision under the section which there is power 
to make under any other enactment. Since section 7 of the new Act has now 
made it clear that local health authorities may provide residential accommoda- 
tion for mentally disordered persons (see page 5), the poiver of local 
authorities to accommodate a person with any degree of mental disorder in a 
welfare home provided under section 21 of the National Assistance Act i™^it 
be questioned. Section 8 (7) of the new Act accordingly amends section 21 (8) 
to allow accommodation for mentally disordered persons to be provided under 
that section, notwithstanding the powers of local health authorities. 

The Standing Advisory Committee on Local Authority Services point out in 
paragraph 67 of their Report on Mental Health Services that homes for aged 
mentally disturbed patients, in particular, might appropriately be provided 
under either the National Health Service or the National Assistance Act. 



Services for Disabled Persons 
Section 29 of the National Assistance Act enables local auAorities to promote 
the welfare of disabled persons suffering from substantial and permanent 
handicap, by providing such services as assistance with, domestic, personal or 
other problems, faciUties for occupation and recreation, and hostels for those 
employed or in training at special workshops. “Disabihty ” is defined (in 
section 64, of the Act) as including mental disability. The limitation of services 
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to those whose disability is such as to cause a substantial and permanent 
handicap has, however, in practice excluded most of those suffering troJh 
mental illness. Section 8 (2) of the new Act therefore extends the class o 
mentally disordered persons for whom services may be provided under section 
29 of the National Assistance Act to persons suffering from mental disorder of 

any description. , . i i 

Subsection (6) of section 29 of the National Assistance Act precludes a local 
authority from providing under that section any accommodation or services 
required to be provided under the National Health Service (Scotland) Act, 1947. 
Now that local health authorities have a duty under the 1947 Act to iMke 
arrangements for the care and aftercare of persons who are or have teen 
suffering from mental disorder (see page 4), the effect of this, without 
amendment, would be to prevent a local authority as welfare authority from 
providing services for persons suffering from mental disorder. Accordingly 
section 8 (2) of the new Act also removes the restriction in section 29 (6) m 
relation to mentally disordered persons, so that welfare services may be pro- 
vided for such persons under section 29, notwithstanding the duty imposed on 
the authority as health authority under the 1947 Act. 

Subsection {4) of section 8 of the new Act makes it plain that local authorities 
will not be required to duplicate services under the National Health Service 
(Scotland) Act and under the National Assistance Act. It will not therefore be 
necessary for local authorities to make provision both in their proposals under 
the 1947 Act and in their schemes under section 29 of the National Assistance 
Act for the same services for mentally disordered persons. They will instead 
be free to decide whether to provide services under the National Health Service 
(Scotland) Act or the National Assistance Act, or they may decide ^at some 
particular services might be most appropriately provided by their welfare 
department imder the National Assistance Act, while other particular services 
are provided by the health department under the National Health Service 
(Scotland) Act. 



Registration of Disabled Persons’ Homes and Charities 
Part IV of the National Assistance Act deals, among other things, with the 
registration of private and charitable homes for disabled persons and the 
registering of charities for disabled persons. These are defined in sections 37 
(9) and 41 (1) of that Act by reference to persons to whom section 29 of the Acts 
applies. Subsection (3) of section 8 of the new Act therefore makes it clear 
that the extension of section 29 of the National Assistance Act to cover services 
for persons suffering from mental disorder of any description does not affect 
the registration provisions of Part IV of the National Assistance Act. Charities 
for disabled persons will, therefore, as at present, only have to be registered if 
they cater for the blind, deaf or dumb, or for other persons (including persons 
suffering from mental disability) who are substantially and permanently handi- 
capped. There will thus be no extension of the registration provisions to cover 
charities for other categories of mentally disordered persons, but charities for 
the mentally handicapped at present registrable will continue to be registrable. 
Similarly, this section of the new Act does not alter the scope of the registration 
provisions applying to disabled persons’ homes, but Part III of the new Act, 
which is not yet in operation, wiU in due course make specific provision for the 
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registration tinder Part IV of the National Assistance Act of residential homes 
for persons suffering from mental disorder. This subsection of the new Act is 
without prejudice to those provisions. 

Amendments to sections 29 and 41 of the National Assistance Act, conse- 
quential on this section of the new Act, are contained in the Fourth Schedule 
to the Act, and will come into operation at the same time as Part II. 



CHILD CARE SERVICES 
Section 9 of the new Act 

Section 9 gives local authorities discretion to provide services for mentally 
disordered children within the framework of either their child care services or 
their health services, whichever seems appropriate to the circumstances of any 
individual case. 

Subsection (I) enables the local authority as children authority to admit to 
children’s homes and other accommodation provided by them under section 1 5 
of the Cliildren Act, 1948, mentally disordered children who have not been 
received into care under that Act, if they are receiving care from a Scottish or 
English local health authority under section 27 of the National Health Service 
(Scotland) Act, 1947 or the corresponding English provision. 

Subsection (2) provides that when such arrangements are made between the 
health department and tlie children department of the same local authority, an 
appropriate adjustment may be made to the authority’s accounts. This would 
enable the cost of the maintenance of the child to appear as expenditure of the 
authority as local health authority under the 1947 Act. 

Subsection (3) removes any doubt about the power of the children department 
of the local authority to receive mentally disordered children into care under 
section 1 of the Children Act, 1948, provided always that the cMld is eligible 
for care under that section. The subsection also makes it clear that local health 
authorities have power to provide accommodation for mentally disordered 
children who have been received into the care of a local authority under the 
Children Act, 1948. 

Subsection (4) defines “ child ” for the purpose of this section as having the 
same meaning as in the Children Act, 1948, that is, a person under the age of 
18 years. 

Local authorities’ expenditure on child care services (with certain exceptions) 
is “ relevant expenditure ” which is taken into account in calculating general 
grant. To ensure that any increase in the expenditure of children authorities 
arising out of the new Act falls within the definition of relevant expenditure in 
paragraph 4 of the First Schedule to the Local Government and Miscellaneous 
Financial Provisions (Scotland) Act, 1958, the Fourth Schedule to the Act adds 
to section 39 of the Children Act, which lists the functions of the children’s 
committee, a reference to sections 9 and 10 of the new Act. This amendment 
to the Children Act will come into operation at the same time as Part II of the 
new Act. 
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VISITING OF PATIENTS IN HOSPITAL 
Cliildren Authorities and Local Health Authorities 



Section 10 of the new Act 

Section 10 requires a local authority who are acting as parent, guardian or 
nearest relative to a mentally disordered patient under certain statutory pro- 
visions to maintain contact with the patient if he enters a hospital or nursing 
home in Scotland for any form of treatment, by arranging visits or tafang such 
other steps as might be expected of a parent. This duty is nnposed whether or 
not the patient is subject to compulsory detention while in the hospital and 
whether he has entered the hospital or nursing home for treatment for ms 
mental disorder or for treatment for some other condition. It is open to the 
authority to arrange for visits to be made either by their own officer, by the 
officer of another local authority, by a voluntary organisation or by any other 

suitable person. . . ■ 

Local authorities may have duties under this section in them capacity as 
children authority or in their capacity as local health authority. A Scothsh 
local health authority’s statutory duty becomes operable, however, only il they 
are acting as guardian or nearest relative to a patient under ffie provisions ot 
Part IV of the new Act, which is not yet in operation. No action will theretore 
be required from Scottish local health authorities under the section until the 
remainder of the new Act is in operation. . , , 

The section also imposes a similar duty on English local authorities who are 
acting as parent, guardian or nearest relative to a patient who is admitted to a 
hospital or nursing home in Scotland. 

This section deals only with patients who are adnutted to hospitals or nmsing 
homes in Scotland, but Scottish children authorities already ha.ve a similar 
duty under section 10 of the English Mental Health Act, 1959, in respect of 
mentaUy disordered children admitted to hospitals or nursing homes in EnglMd 
or Wales (Child Care Circular Letter No. 1, issued by the Scottish Education 
Department on 22nd July, 1960.) The corresponding duty on Scottish local 
health authorities who are acting as guardian or nearest relative to visit patients 
admitted to hospitals or nursing homes in England and Wales will coiM into 
force when the amendments made to section 10 of the English Act by the Fourth 
Schedule to the new Act are brought into operation with the remainder of the 
new Act. 



Subsection {!) of section 10 sets out the categories of mentally disordered 
patients to whom the provisions of the section apply. 



Paragraph (a) refers to children and young persons in respect of whom the 
rights and powers of a parent are vested in the children authority under section 
79 of the Children and Young Persons (Scotland) Act, 1937, section 75 of the 
Children and Young Persons Act, 1933, wliich is the corresponding provision 
in England and Wales, or section 3 of the Children Act, 1948. 



Paragraph (6) refers to patients under the guardianship of local health 
authorities under the English Mental Health Act, 1959, or under the new 
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Scottish A.ct. Once the provisions of Part IV of the new Act are in operation, 
a local health authority who act as guardian will have the same powers over 
the patient as a father has over a pupil child. 

Paragraph (c) refers to patients in respect of whom the local health authority 
have been given the functions of “ nearest relative ” under section 48 or 49 of 
the Act, which are not yet in operation, or under the corresponding provisions 
of the English Mental Health Act. 

The section and the corresponding English section do not impose any duty 
on local authorities in respect of patients who, before their admission to 
hospital, were receiving care from the local health authority, but to whom the 
local health authority were not acting as statutory guardian or nearest relative. 
Similarly, they have no duty in respect of children who were in care rmder 
section 1 of the Children Act, 1948, but over whom the children authority had 
not assumed parental rights. Local health authorities have a general power to 
make hospital visits as part of their arrangements for the care of such patients, 
and children authorities have power to do so following the repeal of section 8 
of the Children Act, 1948 by the English Mental Health Act. (The effect of 
that repeal is that the admission of a child in care to a mental hospital or mental 
deficiency institution does not automatically result in the child’s discharge from 
the local authority’s care.) This section imposes a duty to arrange visits only 
where the local authority are acting statutorily in place of the patient’s parent 
or other nearest relative. In other cases the powers will be discretionary and 
their use will no doubt partly depend on the extent to which the patient 
receives visits from his family or friends. 

Subsection (i) of section 10 repeals section 10 (5) of the Matrimonial Pro- 
ceedings (Children) Act, 1958, which provides that where a child who had 
come into the care of a children authority in the course of matrimonial pro- 
ceedings, comes under control under the provisions of the Mental Deficiency 
(Scotland) Acts or the Limacy (Scotland) Acts, he ceases to be in the care of 
the local authority as children authority. This repeal enables a local authority 
to keep Such a child in their care as children authority even where, for example, 
he is admitted to and detained in hospital for treatment for mental disorder. 



EDUCATION AUTHORITIES 
Section 11 and the First Schedule 

Section 11 amends the Education (Scotland) Act, 1946, to the extent set out 
in the First Schedxxle to the Act. All these amendments will come into 
operation at the same time as Part II, except that to section 140 of the 1946 
Act, which will not come into operation until the date for the remainder of the 
new Act. The majority of the amendments relate to the procedure for dealing 
with children who by reason of disability of mind are incapable of receiving 
education or training in a special school. 

Under paragraph 2 of the Third Schedule to the new Act (Transitional 
Provisions), which is also to come into operation at the same time as Part II, 
any action taken before the amendments to the Education (Scotland) Act, 1946 
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come into force is to have efifect as if done under the amended provisions. This 
means that the provisions of the new Act referring to children reported .as 
unsuitable for education or training in a special school and the amended 
provisions of the 1946 Act dealing with appeals against such reports, etc., will 
apply where action was taken under the 1 946 Act before amendment. 

Paragraph 1 of the First Schedule amends section 54 of the Education 
(Scotland) Act. Under this section education authorities have a duty to 
ascertain what children in their area require special educational treatment or 
are incapable of receiving education or training in a special school. The 
amendment to subsection (I) of section 54 changes the terra “incapable of 
receiving education or training in a special school ” to “ unsuitable for education 
or training in a special school ”. The paragraph also deletes from the sub- 
section one of the present grounds for the education authority’s reporting a 
child to the local health authority, i.e. the ground that the child’s disability of 
mind makes it inexpedient for him to be educated in association with other 
children, either in his own interest or in theirs. The phrase “ unsuitable for 
education or training in a special school ” will in future cover both cases. 

Paragraph 2 substitutes new subsections (1) and (2) in section 56 of the 
Education (Scotland) Act, 1946. This section deals with children who are 
incapable of receiving education or training in a special school and whom the 
education authority are required to report to the local health authority. The 
changes in the new subsection (1) as compared with the present subsection are : 

(i) changes of wording consequential on the amendment of section 54(1) by 
paragraph 1 ; 

(ii) the lowering of the age from which the education authority may report 
a child to the local health authority from five years to two. The duty 
of the local health authority under section 12 of the new Act to provide 
suitable training and occupation for the child will begin as soon as the 
child is reported to them ; 

(iii) the removal of the requirement that the General Board of Control must 
receive a copy of the report by the education authority to the health 
authority. The General Board of Control will cease to exist when the 
remainder of the new Act comes into operation. 

The new subsection (lA) re-enacts the present proviso to section 56 (1) but 
extends from fourteen to twenty-one days the period of notice which the 
education authority must give the parent before issuing a report that a child is 
unsuitable for education or training in a special school. 

Subsection (IB) is a new provision requiring that the notice to the parent by 
the education authority that they intend to report the cliild to the local health 
authority must contain a statement of the functions of the local health authority, 
with respect to the making of arrangements for the treatment, care or training 
of the child. The notice is also to contain a statement of the arrangements 
which the local health authority propose to make for the particular child, if the 
education authority know what these are to be. It is intended thus to make the 
presentation of the decision more acceptable to the parent and to bring the 
positive as well as the negative results to the parent’s attention. 

The new subsection (2) replaces the existing section 56 (2) under which the 
local health authority or any other authority or body responsible for managing 
a hospital or other institution in which the child is receiving care have a right 
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to request the education authority to review their decision that the child is 
unsuitable for school. The new subsection also gives the child’s parents a new 
right to ask, not more often than once a year, for the decision that the child is 
unsuitable for education or training in a special school to be reviewed by the 
education authority. If on reviewing their decision the education authority 
decide that the child is still unsuitable for school, the local health authority, or 
other authority or body, and the parent retain their right to appeal to the 
Secretary of State, who may require the education authority to cancel the 
original report. 

The duty to notify the General Board of Control where a report is cancelled 
is repealed. The other amendments to section 56 are minor ones, consequential 
on the change in wording from “ incapable of receiving education or training ” 
to “ unsuitable for education or training ”. 

Paragraph 3 substitutes a new subsection for section 57 (1). That section 
requires the education authority to report to the local health authority not 
earUer than six months before the child ceases to be of school leaving age any 
child who is suffering from a disability of mind of such a nature or to such an 
extent that he may require to be dealt with under the Mental Deficiency Acts 
after leaving school. Under the new subsection, the duty on the education 
authority is now related to children who are suffering from mental deficiency 
to such an extent that they may, on leaving school, benefit from the services 
which the local health authority have power to provide. The object is to ensure 
that no child will be lost sight of on leaving school if there is any possibility 
that he may need or benefit from local health authority services. Some 
particular groups of children who may need help are mentioned in paragraph 21 
of the Report of the Standing Advisory Committee on Local Authority Services. 

Since the local health authority’s duty of ascertainment and their duty to 
provide training and occupation relate solely to persons suffering from mental 
deficiency, the education authority’s duty is confined to children suffering from 
mental deficiency, but where school leavers suffering from mental illness may 
benefit from local health authority help and are wilhng to receive it, it would be 
helpful if the education authority were to draw this to the local health authority’s 
attention. 

Section 58 of the 1946 Act is repealed by the Fifth Schedule to the new Act. 
This section at present provides that any report from an education authority to 
a local health authority under either section 56 or 57 shall be accompanied by 
such records and other information relating to the child as may be prescribed. 
In view of the new sections 56 (1) and 57 (1) this provision is now unnecessary 
and the repeal will come into operation at the same time as Part II. 
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